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stockholders contains, as part of the statement of! the 
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wise, the grounds of their motion to dismiss (grounds 
3 to 12. inclusive). THE COURT SHOULD XOT 
COXSIDER THESE MATTERS STATEMENTS OF 
FACT IN! THE CASE. THEY ARE CONCLU¬ 
SIONS OF FACT WHICH APPELLEES HAVE 
TREATED IN THEIR BRIEF AS FACTS. This 
ease must he decided upon the pleadings now before 

this court, which consist onlv of the amended bill of 

• 

plaintitil's, the* cross-hill of the Receiver and the defen¬ 
dants" motion to dismiss, which motion admits insofar 
as this appeal is concerned every material fact set 
forth in the amended bill and cross-bill. The motion to 
dismiss admits that the Park Savings Bank was in¬ 
corporated on August d(), 1909: that the charter life of 
the bank continued for a period of 20 years from the 
date of its incorporation: that Section 231 of the Ala¬ 
bama Constitution required the Park Savings Bank to 
cease all banking operations in 20 Years from the time 
of its organization, unless the time is extended bv 
law: that Section 0*383 of the 1928 Alabama Code pro¬ 
vided that a banking corporation may extend its cor¬ 
porate existence in the manner prescribed in Section 
0384 of said Code; that no proceedings whatsoever 
were taken for the extension of said charter from the 
original period of 20 years lixing the corporate exis¬ 
tence of the corporation by law and its charter provi¬ 
sions: that after August 30, 1929, the date of expira¬ 
tion of the charter life and corporate existence of said 
bank. Section 7069 of the 1928 Alabama Code became 
applicable and the corporation thereafter existed as a 
corporation do jure for the purpose of liquidation 
only for a period of o years in accordance with the 
terms of the statute; and that thereupon the members 
of the Board of Directors of said bank then holding 








office at the time of expiration of said charter became 
and were trustees for the sole purpose of liquidating 
the affairs of said corporation and to take over the as¬ 
sets and administer them for the benefit of creditors 
and stockholders of said corporation. These afe the 
facts set forth in plaintiffs’ amended bill of complaint 
and the cross-bill of the Receiver and these are the 
facts that are admitted bv the defendants' motion to 
dismiss. The matters set forth in the statement of the 
case under “grounds of the defendant directors’ mo¬ 
tion to dismiss’’ are self-serving conclusions ofl fact, 
and are not properly before this court as defendants 
have not answered but have moved to dismiss. 

The statement of the defendant directors that sub¬ 
sequent to August d(J, 1020, the Reconstruction Finance 
Corporation loaned $250,000 to the bank as a corpora¬ 
tion pursuant to authority conferred by its directors 
has no place in, and is not a proper part of this case, 
and represents a self-serving conclusion of fact upon 

the part of the defendants. It is wholly imprope * and 
1 | 
tends to mislead the court with respect to the ques¬ 
tions of law presented by this appeal which this j-ourt 
must determine. The same is true with respect t > the 
negative averment in appellees’ statement of the case 
that the amended bill does not charge that anv of the 
appellants ever dealt with the directors as liquidating 
trustees or co-partners or otherwise than as directors 
of the corporation; and the negative statement of ap¬ 
pellees that the amended bill does not deny that the 
annual franchise taxes and permit fees required by the 
statutes of the State of Alabama to have been levied 
upon and collected from the bank were so levied and 
collected after August 30, 1929, and until Mardh G, 
1933; and the negative statement that it is not averred 
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or slices ted in the amended bill that anv action was 

* 

over taken by the State of Alabama, the District of 
Columbia or the Comptroller of the Currency after 
August .'JO, to li ave forfeited the bank's charter 

or to have enjoined its continued conduct of a general 
banking business, or otherwise to have questioned its 
right to continue its business as a corporation; and 
the negative statement that it does not appear that 
any state or Federal statute imposed any penalty upon 
the continuance bv the bank of its general banking busi- 
11ess after August Ml), 1929, or denounced as void any 
contract made by the bank in the attendant circum¬ 
stances. This case must be decided not upon what the 
appeilees complain the plaintiffs and the Receiver have 
failed to allege, but upon facts which the plaintiffs and 
the Receiver have alleged, which are admitted by ap¬ 
pellees' motion to dismiss. It is only upon this premise 
that a proper consideration may be given the argu¬ 
ment made by the appellees in their brief. 


ANALYSIS OF DIRECTORS’ POINT I. 


Tile appellee directors maintain that they are not 
liable to depositors subsequent to August 30, 11)20, be¬ 
cause the Park Savings Bank was a de facto corpora¬ 
tion after that date. It is claimed that the charter life 
of the bank was extended because the bank obtained 
permission to increase its capital stock from $30,000 
to $100,000 in October, 1928. Appellants can hardly 
believe that appellees seriously urge such a proposi¬ 
tion. Counsel for the appellees have failed to point 
out how there is any possible connection between the 
increase of the capital stock of a corporation and the 
extension of the charter life, other than that the steps 


required by law incident to securing either an increase 






in capital stock or an extension of the charter lifi were 
substantially the same. However, in the one case the 
stockholders and directors are voting upon and taking: 
proceeding’s incident to an increase in the capital Struc¬ 
ture of the bank, in the other case it is their intention 
to extend the corporate life, and their acts, in Accor¬ 
dance with law, consummate such intention. Apjjcllees 
might just as well say that by voting to approve the 
monthly loans made bv the Executive Committee hf the 
hank they intend to extend the charter life of the cor- 
jjoration, both acts representing an intent to continue 
business, nothing more. 

Appellees state on page 9 of their brief, after setting 
forth certain propositions as facts, that these facts 
show clearly that the bank after August 30, 1929, and 
until March (i, 1933, was a de facto corporation. It is 
respectfully submitted that the facts in the case must 
be obtained from the averments of the amended! bill 
and the cross-bill and that the admitted facts show that 
the Park Savings Bank was incorporated on August 
30, 1909; that its charter life and corporate existence 
expired on August 30, 1929; and that on that date, by 
operation of law, it became, was and continued to be a 
corporation de jure with limited powers. The appel¬ 
lees would have this court believe that the Park 'Sav¬ 
ings Bank subsequent to August 30, 1929, was \\ de 
jure corporation without power to conduct a banking 
business, because prohibited from engaging in puch 
business by law and was at the same time a de l)acto 
corporation with power to conduct the prohibited busi¬ 
ness, because it actually conducted the business pro¬ 
hibited bv law. 

* 

The corporation was not a de facto for any one of 
three reasons: 
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(1) It was a tie jure corporation with limited powers. 
The wrongful use of powers prohibited by law could 
not make the corporation de facto. 

(2) There was not even a colorable compliance with 
the statutory requirements for the extension of the 
charter liie and corporate existence of the bank. Baker 
v. Bates-Sheet Shirt Co., b Fed. (2) 854. The only 
colorable excuse the appellees in the instant case had 
tor continuing the business as a corporation was the 
use ot the name of ‘‘Bark Savings Bank”, but the 
court in the Baker case said at page 85b: “Mere use 
alone ot a name importing a corporation is not suffi¬ 
cient to constitute a tie fctclo corporation.*’ 

(3) A de jure corporation whose charter has been ex¬ 
pressly forfeited, by the terms of the governing stat¬ 
ute, cannot continue to function as a de facto corpora¬ 
tion for the reason that where the charter of a corpo¬ 
ration is dissolved by judicial decree or by operation 
ot law the corporation has ceased to exist and there 
cannot thereafter be any corporation de facto. Gar¬ 
rett v. Pilgrim Mines Go., 47 Id. 595; Van Landingham 
v. I nited Tuna Packers, 189 Calif. 353; Jones v. 
5 oung, 174 S. F.,885, (West Virginia) which latter case 
in effect overrules Miller v. Coal Co., 31 W. Ya. 83b, 
strongly relied upon by appellees. 

The case of Anderson v. Bucklev, 12b Alabama, 
b23, completely disposes of the question of whether the 
corporation terminates for the purposes of its crea¬ 
tion when its charter lias expired by limitation. The 
court said, at page b29: 


“The dissolution of the corporation was not a 
voluntary dissolution as upon petition by a major- 
itv of the stockholders owning three-fourths of 
the stock, but involuntary by operation of the 
law and as much so as if its charter had been 






forfeited by decree or judgment of a co|urt of 
competent jurisdiction upon adversary proceed¬ 
ings instituted for that purpose.” 

I 

In the case of Weatherby v. Capital City Water Co., 
115 Ala. 156 (1888), the court said: | 

“Upon dissolution, the corporation is essen¬ 
tially dead, except for the general purpose of col¬ 
lection of assets * ' v For the purpose of the en¬ 
terprise or business for which it was chartered to 
earrv on, it is as essentially dead as if we had no 
statute continuing its life for the other specified 
purposes—as if, indeed, it had never existed jit all; 
and this by the words of the statute, which declare 
it to bo non-existent for the purpose of carrying 
on its business.” 

It is for the foregoing reasons that discussion of 
the cases cited in appellees point I is unnecessary for 
the corporation here involved is not de facto. j 

ANALYSIS OF POINT II. 

The main contention under point II of the appel¬ 
lee’s argument is that the decision of this court in the 
case of American Surety Company v. Moran, decided 
January 7, 1935, and cases there relied upon are con¬ 
trolling in this litigation. This contention mav 1 e re- 
solved into the legal question “Are not the depositors 
estopped from asserting that the directors are individ¬ 
ually and personally liable to them, for the reason|that 
their engagements lacked corporate capacity?” | 

This contention is completely answered on several 
grounds. | 

First, as this court pointed out in American Sijretv 
Co. v. Moran, the bond contract was a legal contract 
and the question of whether or not the banking busi¬ 
ness being carried on was legal, was entirely collateral 
to the contract. 
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Second, that the doctrine of estoppel is properly ap¬ 
plied to a situation such as that existing between the 
bond company and the Receiver representing the 
bank's depositors. It might not have been so had the 
action been brought bv the directors on behalf of the 
bank against the surety company, but in the bond case 
the Receiver represented the innocent creditors who 
had in no way participated in any wrongful act, in 
which situation tin* equitable doctrine of estoppel could 
properly be invoked. Texas & Pacific Ry. Co. vs. Pott- 
orff, 291 U. S. 245. 


Third, the surety company entered into a contract 
and received the benefit: the benefit was an actual, 
tangible profit. Having received the benefits of the 
contract they should be estopped to deny their liability 
thereunder. 


Fourth, the directors are not in a position to invoke 
the equitable doctrine of estoppel for they were re¬ 
sponsible for the situation which made the business in 
which they were engaged prohibited to the corpora- ’ 
tion. The depositors were guilty of no wrongdoing, 
they simply loaned their money to the directors who 
were conducting a business under the name “Park 


Savings Babk." 


The directors have held themselves 


out as individuals competent to conduct a banking 
business and have accepted the depositors’ money. 
They seek to escape individual liability for their en¬ 
gagements by asserting corporate protection for such 
acts. Let them show that they have complied with the 
statute which enables them to do so; let them show 
that they have complied with the laws of the state 
which they assert gives them exemption from personal 
liability; let them show that they have corporate ca¬ 
pacity and corporate authority for their engagements. 
The wrongful acts are theirs, not the depositors’. Let 
them prove the law affords them the relief they claim. 
If misrepresentation exists it is wholly on the part of 
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the directors; the depositors are not responsible for it, 
nor have they been a party to it. Where one of two 
persons must suffer a loss, the law charges the loss to 
the wrongdoer, not the innocent victim. j 

Fifth, appellants seriously contend that the| statute 
in this case applies for the benefit of subsequent cred¬ 
itors, to whom the directors must account, ii| which 
situation the doctrine of estoppel is wholly inappli¬ 
cable. 

It is further contended that the Park Savings Bank, 
being a de facto corporation subsequent to August 30, 
1929, its status as such might have been questioned, if 
at all, only by the State of Alabama, the District of 
Columbia or the Comptroller of the Curreneyl. The 
foregoing discussion has disposed of the claim that a 
de facto corporation exists. It only remains to dis¬ 
pose of the contention that the state alone can question 
corporate existence. The contention in the pending 
suit that the state officials of Alabama must tajke af¬ 
firmative action to effect a termination of the tank’s 

i 

charter powers and corporate capacity to engage in 
the business of banking is effectively disposed of by 

Section 7069 of the Alabama (’ode as construed bv 

I 

the case of Anderson v. Buckley, supra, whiclj held 
that the expiration of a charter by limitation laid the 
same effect as a “decree or judgment of a court of 
competent jurisdiction upon adversary proceedings 
instituted for that purpose”. This contention is 
further disposed of by the case of Lehman & (ro. v. 
Knapp, et al., 48 La. Annual 1148, where the court 
said: i 

“The defendants urge that the state aloinj! can 
question corporate existence. That may l|>e in 
cases in which it is sought to have a charter for¬ 
feited, but here the suit is to enforce the personal 
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liability of officers of a corporation for corporate 
debts which they have incurred, because of their 
violation of the general statute. It may be main¬ 
tained by creditors without direct proceeding 
taken at the instance and in the name of the state. 
The state has no interest in the indebtedness, and 
no reason arises, in consequence, requiring her in¬ 
tervention in the matter.” 


The doctrine that the State alone can question cor¬ 
porate existence lias been applied by the courts, but 
has never been considered, in so far as appellants are 
able to find, so as to determine the underlying reasons 
for such a conclusion. It is submitted that this doc¬ 
trine may be analyzed along the following lines: De 
jure corporations are those corporations which have 
fully and completely met the requirements of law in¬ 
cident to the creation of the corporate entity. Lacking 
exact compliance with the statutory requirements the 
courts have held that a de facto corporation exists 
where there is a substantial compliance with the re¬ 
quirements of the statutes, but some slight irregulari¬ 
ties exist, in which situation the doctrine of estoppel 
applies to persons dealing with the corporation be¬ 
cause the irregularities, not being substantial, are mat¬ 
ters between ithe incorporators and the State. It would 
seem that the rule that inquiry into corporate exis¬ 
tence is a matter between the State and the corpora¬ 
tion, is based on the fact that it is the business of the 
state to require exact compliance with the provisions 
of its statutes. However, this condition does not exist 
when there has been no attempt whatsoever to meet 
the statutory requirements, hence the rule has been 
established that there must be a substantial compliance 
with the statutory requirements to form a corporation, 
coupled with the user of corporate powers, in order to 
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I 

i 

i 
! 

create a de facto corporation. It follows from tips rea¬ 
soning- that the doctrine that only the state can inquire 
into the corporate existence should apply only to cases 
where substantial steps have been taken to fulfill the 
statutory requirements respecting corporate existence; 
that the rule is never applicable where no stepj> have 
been taken. 

ANALYSIS OF POINT III. 

i 

| 

The appellees contend that the suit in question may 

be maintained onlv bv the Receiver of the banki The 

1 

Receiver lias no quarrel with this contention, and com¬ 
mends rather than condemns it, but it should be 
pointed out to the court that this question is not be¬ 
fore the court for its consideration, the court below 
having expressly reseiwed that question for future 
determination. 

ANALYSIS OF POINT IV. 

The fact that the Comptroller of the Currency re¬ 
ceived reports of the examination of the Parks Sav¬ 
ings Bank and took no steps to terminate the business 
in which the directors were engaged contrarv lo the 
provisions of law, would not validate that business or 
relieve the directors from the responsibility of having 
engaged in a business which was ultra vires or pro¬ 
hibited. 

This point was passed on by the Court in Anderson 
vs. Akes, 7 F. Supp. 924 (93G) decided July 27, 1934, 
from which we quote as follows: 

“The special master, while apparently recogniz¬ 
ing the ultra vires character of these acts, thought 
that various statements of bank examiners in their 
reports, from time to time, to the Comptroller of 
the Currency, expressing- satisfaction with the 
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course of the bank in this connection, had the ef¬ 
fect of relieving the directors from liability for 
those acts. T am unable to agree with this view. 


Assuming, as is found by the special master, that 
these statements of the examiners were brought to 
the attention of the directors, if seems to me plain 
that such statements merely represented the views 
of such examiners as individuals and could not 


make proper what was, as a mtter of law , ultra 
vires and therefore unlawful , nor affect the lia¬ 
bility of such directors for permitting what they 
must be deemed to have known teas unlawful." 


The implications attempted to be drawn by the ap¬ 
pellees from the opinion of this Court in the Bond case 
that the inaction on the part of the State officials of 
Alabama in questioning the right of the Bank to con¬ 
tinue transacting business, is wholly unfounded and if 
so construe<jl would do violence to the fundamental 
principles of law. Only the legislature itself has tlie 
authority to prescribe the terms of renewal, or the 
particular officer delegated by the legislature has the 
authority to grant a renewal, and neither the inaction 
of that official who had no occasion to act because no 
application for renewal was submitted to him, or the 
act of some other official, if it be true that the tax col¬ 
lector accepted taxes after the charter expired, have 
any legal consequence. 

It was claimed in People vs. Phoenix Bank, 24 
Wend. (X. V. 430, in which the Governor of Xew York, 
with the approval of the State Senate, had named 
members of the Board of Directors of the Bank after 
the occurrence of acts of misuser, that such acts of 
the Governor and Senate constituted a waiver and 


were properly pleaded in defense of an action to for¬ 
feit the Charter. The court based its opinion upon 





tlie broad ground that the legislature, having pre¬ 
scribed the terms under which the charter should con¬ 
tinue, that body alone can waive the forfeiture, “but 
no other body of men lias any such dispensing po^ver. ” 
After referring to the fact that the franchise is gijanted 
upon condition, the Court said: 

“The condition can only be changed, or tlnp pen¬ 
ally released, by the power which made the orig¬ 
inal grant. The legislature may, perhaps, dele¬ 
gate its authority to pardon the offense; bu: that 
has not been done.” 

Another case holding that no waiver can result from 
the act of an official having no autlioritv to graint an 
exlention is Byrd, Attorney General, Ex l\el. Linnel, 
vs. Gay (Mich. 1910), 124, X. \Y. 814. j 

Further, under point IV, the appellees argue that 
the Receiver can only be such because the Compt roller 
of the Currency has no power to appoint receivers for 
banks in the District of Columbia other than corporate 
banks, hence the bank in question must have been de 
facto . Appellees’ contention conflicts with Ac|ts of 
Congress on this subject and the general law.j On 
March 4, 1933, Congress gave the Comptroller df the 
Currency power to take over for liquidation purposes 
anv financial institution over which he has or had su- 
pervision. Subsection (f) and (d) of Section 300, 
Title 5, Corporations, Supplement 1, to the 1929 (Jode 
of the District of Columbia. 

By operation of law, the Park Savings jBank 
was a corporation de jure for liquidation purposejs for 
5 years from August 30, 1929. The situation lender 
the Alabama law is identical with the voluntary disso¬ 
lution of National Banking Associations under! Sec- 




u 


tion 5220, Revised Statutes of the United States (sec. 
Ic'd, Title 12, U. S. C. A.) The precise })oint was pre¬ 


sented in Washington National Bank v. Eckels, 57 Fed. 


070, where a National bank was in the process of liqui¬ 
dation under Sec. 181 of Title 12, U. S. U. A. The 


court held that notwithstanding the fact that the bank 
was in the process of liquidation the Comptroller of the 
Currency could not be restrained from appointing a 
receiver pursuant to Sec. 191, Title 12, U. S. C. A. The 
latter section is incorporated into the liquidation pro¬ 


ceedings of the Park Savings Bank bv Sec. 713 of the 


1924 (’ode of Law for the District of Columbia and 


sub-section (c) of Sec. 300a, Title 5, Corporations, Sup¬ 
plement 1 to the 1929 (’ode of the District of Columbia. 

In conclusion it should be noted that the appellees 
have completely rejected and abandoned the theory 
upon which the court below decided the legal question 
now presented to this court, as they have not cited or 
relied upon a single one of the twelve cases cited by 
the court below in support of the contention that the 
directors are not personally liable where the business 
done is ultra vires of the corporate powers. 


Respectfully submitted, 


J. Bruce Keemee, 

George B. Springstox, 
Herbert M. Bingham, 

Attorneys for John F. Moran, Receiver. 

E. Hilton Jackson, 
William E. Richardson. 
Attorneys for Appellant Joseph 
TP. Thompson. 
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PROPOSITION 


‘‘It is not now the law that a corporation is 
deprived of all semblance of legality merely by the 
expiration of its charter." 


ARGUMENT AND BRIEF 


J 

In ascribing to a corporation a mind and will 
similar to the mind and will of a human being, and 
in giving it rights and duties similar to the rights 
and duties of a human being, the law simply adopts 
and uses a convenient popular fiction. When 
many human beings, or several of them, act ajs 
1 hough they formed a unit, with a mind and will of 
its own, this constitutes corporate action. 

Corporate action unsanctioned by the Sovereign 
is as real as corporate action sanctioned by the 


100440—::.j 
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Sovereign. Unauthorized corporate action is as 
real as authorized corporate action. The charter 
works no ilegal magic. It does not call forth a legal 
spook which is bound to vanish into thin air with 
the raising of a particular sun. 

Consciously or unconsciously all Courts today 
treat much unauthorized corporate action as cor¬ 
porate action. For example: Persons who have 
sought toi become incorporated but have radically 
failed to perform the conditions precedent to stat¬ 
utory incorporation may and do nevertheless as¬ 
sume to apt as corporations. All Courts now treat 
such unauthorized corporate action as corporate 
action and give legal validitv to it as such. If, 
when the associates are not authorized to act as a 
corporation, the Courts can treat unauthorized cor¬ 
porate action as corporate action, why can they not 
do the same when the associates having been au- 
thorized to act as a corporation, by inadvertence or 
oversight, continue so to act after a designated 
date ? 

Of course, unauthorized corporate action is 
legallv objectionable. The Sovereign mav alwavs 
object and obtain relief. However, when the 
Sovereign does not object are the Courts bound to 
allow private individuals to raise the point and dis¬ 
turb and disrupt business relationships at their 
own will and behest? The development of the doc¬ 
trine that collateral attack on the formation, exist¬ 
ence. or continuance in business of a corporation 
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may he denied shows that the Courts do not jfeel 
themselves bound to do so. 

i 

If a Court may properly deny collateral attack 
on the formation of a corporation, it may \jcith 
equal propriety and certainly with more reason 

i 

deny collateral attack on the powers of a corpora¬ 
tion which has been duly formed and which pro¬ 
ceeds in the customary wav of doing; business, j 
There was a time when the Courts held that a 

i 

corporation could not be liable for any tort be¬ 
cause it was not authorized to commit torts j (1 
Blackstone Comm. 476). Today such a doctrinfe is 
treated as absurd. 

May it not be equally absurd to assert that a cor¬ 
poration cannot be liable on a contract because at 
midnight preceding the making of the contract 
the paper charter under which it opened its dobrs 
and continued to act as a composite unit had Ex¬ 
pired in a distant State ? The composite unit d(|>es 
not become incompetent. “ Where a corporation is 
incompetent by its charter to take title to real 
estate, a eonvevance to it is not void, but only void- 
able; the sovereign alone can object. It is valid 
until assailed in a direct proceeding instituted f|or 
that purpose.” Reynolds v. Cratrfordsville Bank, 
112 U. S. 405, at page 413. j 

In considering assumed corporate action by per¬ 
sons who ha Vi' not succeeded in forming a de ju\e 
corporation at all, the Courts carefully consider 
the circumstances and generally determine, unless 






4 


there are compelling reasons to the contrary, in 
favor of denying collateral attack upon the mis- 
fornied corporation. Certainly in considering 
assumed corporate action by persons already incor¬ 
porated the Court should likewise carefully con¬ 
sider the circumstances, and, unless there are 
coercive reasons to the contrary, deny collateral 
attack upon the powers of the corporation which 
is continuing its actual active business operations. 
The Courts have a duty in both cases: To deter¬ 
mine whether or not it is proper to hold invalid 
or unauthorized such corporate action and declare 
it to be not corporate action at all. The real ques¬ 
tion is not whether there should be a doctrine deny¬ 
ing collateral attack upon the powers of the cor¬ 
poration but what should he the scope of that doc¬ 
trine and how far it should be allowed to go in the 
direction of disrupting business. 

In every instance in which persons o are in¬ 
corporated into a corporate entity continue after 
technical expiration to act as if they were still a 
regularly chartered corporation two public inter¬ 
ests come into conflict. One is tlie supremacy of 

the Government which in a re^ul at or v wav i> on- 

« • 

posed to unauthorized assumptions of corporate 
existence , 1 the other is the general welfare looking 
to security in business dealings. In all private 
litigations the latter element must preponderate 
over the former. The foimer is adequately 
guarded by the power of the Government to inter- 









vene if it wants to. r fhe latter is absolutely neces¬ 
sary in order that the public mav safely treat tliose 
apparently exercising corporate powers as d|)ing 
so rightfully. Giving predominance to the eleriient 


that makes for business safety is in the interest of 
the public and is essential to the safety of business, 


particularly banking transactions. 

The Courts which have been called upon to weigh 


and balance these two conflicting thoughts ljave 
rightlv and wisely leaned to the side which )est 
promotes assured security to those dealing with the 
composite unit—they treat it as a continuing cor¬ 
poration. 

The doctrine that everybody who deals with a 
corporation is charged with constructive notic^ of 


when its paper charter expires is ferocious. 


Unauthorized corporate action, simply because 
it is unauthorized, is not illegal. It is not illegal 
when that adjective is used to connote reprehensi¬ 


ble conduct and manifestly it is not illegal when 

that word is employed to describe conduct which 

is merely contrary to law. 

» %■ 

Central City Savings Bank v. Walker, 66 
N. Y. 424 (1876). 

St. Louis Gas-Liglit Co. v. City of St. 


Louis , 11 Mo. App. at page 65 (Seymour I). 
Thompson 1881). ! 

Morawetz on Private Corporations (2nd 
Ed.) Vol. 2, See. 1002 (1886). 

Miller v. Newbnrg OrreJ Coal Co ., 31 W. 
Va. 836: 8 S. E. 600; 13 Am. St. Rep. p03 
(1888). 


C) 


Bush nell v. Consolidated Ice Mach. Co., 
138 Ill. 67 at pages 71 and 72 (1891). 

Brady v. ZW. Mat. Life Ins. Co., 2 Penne- 
will 237 (Del. 1899). 

Wilminyton v. Addicks, 8 Del. Chv. 310 
(1899). 

Richards v. Minnesota Savinf/s Ranh’, 75 
Minn. 196; 77 X. W. 822 (1899)’ 

Citizens Bank of (Union v. Jones, 117 
IVis. 446:94 X. W. 329 (1903). 

Campbell v. Perth Ambon Ship Building 
d Eng. Co., 70 X. J. Eq.40; 62 Atl. 319 
(1905). 

Campbell v. Perth Amboy Sit ip Building 
({• Eng. Co., affirming the above, 71 X. J. Eq. 
302: 71 Atl. 1133 (1906). 

FA son v. VJ right, 134 Iowa 634 (1907). 

UVmcw v. Boland, 136 Mo. App. 622: 118 
8. IV. 663 (1909). 

Hoag v. Edtcards, 124 X. Y. Supp. 1035 
(1910). 

Merges v. Altenbrand, 45 Mont. 355: 123 
Pae. 21 (1912). 

Chadwick v. I)ieke Tool Co., 186 Ill. App. 
377 (1914). 

First A ’at. Bank v. Pen nig, 151 Pae. page 
1154. column 1 (Cal. 1915). 

Wilson v. Broicn, 175 X. Y. Supp. 688 
(1919). 

Held v. Crosth iraite, 260 Fed. 613 (1919). 
Circuit Court of Appeals, Second Circuit, 
"Ward and Hough, J. J.. holding corporation 
survived as de facto corporation, Rodgers, 
J., dissenting. 



Huey v. Nat. Bank of Fitzgerald , 169 S. E. 
491 (1933). Wherein the Supreme Cqurt 
of Georgia overrules two prior decisions laud 
adopts the only conclusion which is tenable 
when the problem is thought through! on 
principle. “It is not now the law that a Cor¬ 
poration is deprived of all semidance of\ le¬ 
gality merely by the expiration of its char¬ 
ter." 169 S. E. page 494, first column, j 

In recognizing the bank as an entity, the Ccjurt 
will merely be recognizing an objective fact—[the 
same fact which every depositor recognized every 
time he made a deposit. I f the Court refuses! to 
recognize the existence of this operating bank asj an 
entity it will simply shut its eyes to an indisputable 
physical fact. The bank was here doing business. 
The only difference between articles of incorpora¬ 
tion and articles of partnership is that the forijier 
evidences a contract between the members and the 
State as well as a contract among the members 
themselves. Corporate activity by a bank in Wash¬ 
ington, nil-sanctioned by Alabama, is .just as much 
corporate activity as if it were sanctioned by Ala¬ 
bama. The imaginary interest which the people of 
the District of (’olumbia have in preventing a usur¬ 
pation of Alabama’s sovereignty fades away besjde 
their interest in that feeling of security which dm- 
sues when every bank operating in the District, 
under authority of the Comptroller of the Cur¬ 
rency, mav be safelv regarded as in fact a bank jbv 



8 


virtue of the mere fact that it is permitted to do a 
banking business. 

Salt Lake City v. Hollister, 118 U. S., at 
page 260. 

iJaeis v. Old Colony Hail road Co., 131 
Mass., at page 260. 

The Park Savings Bank was engaged in the 
banking business in the District of Columbia—that 
is the controlling and indisputable fact. 

It was a bank carrying on a banking business in 
the City of Washington regardless of whether or 
not it was ever incorporated and particularly re¬ 
gardless of the alleged expiration of its charter, 
and as such was eligible for Federal assistance un- 
der Sec. 5 of the Reconstruction Finance Act, as 
amended. Act of Conyress of July 27, 1932. 

Section 3407 of the He vis'd St at ads of the 
United States is in the following language: 


Every incorporated or other bank, and 
every person, firm, or company having a 
place of business where credits are opened 
bv the deposit or collection of money or cur- 
rency, subject to be paid or remitted upon 
draft, check or older, or where money is ad- 


varieed or loaned on stocks, bonds, bullion, 
bills of exchange, or promissory notes, or 
where stocks, bonds, bullion, bills of ex¬ 


change. or promissory 
discount or for sale, s 
bank or as a banker. 


notes are received for 
hall be regarded as a 
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Code of the Judies of ike United State# of 
A nieried. Volume 44. Part I, Title 12, Sec¬ 
tion 561. 

Old ('ode of Dis!riel of Columbia, Section 
713, page 205. j 

Fields v. Vailed Sidles, 27 App. 1). C., 
reasoning on this point is on page 445. 

“The hank was not engaged in the liquidation 
of its affairs hut was continuing to engage iii a 
general hanking business/’ 

American Su re l if Comjmaii of Xete York 
v. Moran, Receiver. No. 6231, this Court. 
January 7, 1935. 

Q ? , ^ I, 

JAj <aSt/K 

William C. Fitts. 

A micas Curiae. 
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